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 OVERCOMING BARRIERS IN THE CRIMINAL JUSTICE SYSTEM: 






In Transparency and Participation in Criminal Procedure, American Professor of 
Law and Criminology Stephanos Bibas (2006, 911) describes the gap between those 
within the criminal justice system and those outside of it: 
 
A great gulf divides insiders and outsiders in the criminal justice system. The 
insiders who run the criminal justice system – judges, police and especially 
prosecutors – have information, power and self-interests that greatly influence 
the criminal justice system’s process and outcomes. Outsiders – crime victims, 
bystanders, and most of the general public – find the system frustratingly 
opaque, insular and unconcerned with proper retribution.  
 
This description by Bibas aptly captures the problematic ‘gulf’ that exists between 
those working within, and those outside of, the criminal justice system. This 
dichotomy can also be referred to as the gap between ‘the powerful’ – the 
practitioner’s who make decisions, impose the law and undertake judgment in the 
courts - and the ‘the powerless’ – those who are at the behest of the law and who must 
place their confidence in the hands of those who administrate it. For the ‘outsider’ the 
criminal justice system can be viewed as ‘hidden behind closed doors, and cloaked in 
 jargon, technicalities, and euphemism … and more concerned with efficiency and 
technicalities than with justice’ (Bibas, 2006, 913). This perception is amplified by 
media reporting of crime and justice that can serve to decrease public confidence in 
the processes of justice and the decisions made by those working with the criminal 
courts.  
 
Within this dichotomy, the criminological researcher arguably moves between insider 
and outsider status depending on the stage of the research, the success of gaining 
access to those within the legal system and the quality of the rapport developed once 
access is attained. Consequently, recognition of the ‘great gulf’ that exists between 
those within and those outside of the justice system highlights the inherent value of 
research that successfully penetrates these barriers. Such research provides a unique 
insight into the decisions and experiences of those working within the criminal justice 
system as well as valuable empirical research for government bodies and policy 
stakeholders to draw from when undertaking review and reform of the criminal law 
and the administration of the criminal justice system.  
 
This chapter examines the benefits and difficulties of undertaking interviews with 
legal practitioners. This analysis is undertaken by reflecting on the author’s own 
experiences interviewing those most powerful within the criminal justice system. 
Between 2010 and 2013, over 100 indepth interviews were conducted with members 
of the English and Australian criminal justice systems as part of an internationally 
comparative analysis of divergent approaches taken to reforming the law of 
provocation in Australia and the United Kingdom (UK). 1  These interviews were 
conducted across three criminal jurisdictions – Victoria (Australia), New South Wales 
 (NSW, Australia) and England (UK) – with a range of criminal justice professionals, 
including members of the judiciary, prosecutors, defense counsel, police officers and 
relevant policy stakeholders. The interviews sought to gain insight into legal 
practitioners’ experiences with the partial defence of provocation, their perceptions of 
the divergent approaches that have been taken to reforming the law of provocation as 
well as their reflections on the operation of this law in practice.  
 
In reflecting on the process through which this research was undertaken, this chapter 
considers the value of interview data that provides a direct insight into the experiences 
of those charged with the daily implementation of the criminal justice system as well 
as the difficulty of accessing legal populations. In the second half of the chapter, 
ethical issues arising from interviews with legal practitioners as well as the need for 
qualitative research to be reflexive are also considered.  
 
The View from the Inside 
The value of interviews and consultations conducted with legal practitioners is well 
recognised in criminological and legal inquiry (Davis, 2005; Flynn, 2011; Nelken, 
2010; Partington, 2005). Interviews with legal practitioners undoubtedly provide an 
additional layer of insight into the operation of the criminal justice system and offers 
a unique opportunity for criminologists to go beyond the pages of trial transcripts, 
sentencing judgments and legislation to gain valuable insight into the operation of the 
criminal courtroom from those who operate within it (Flynn & Fitz-Gibbon, 2011). In 
this respect, interviews with legal practitioners are important in terms of illuminating 
the experiences, motivations and attitudes of those working within our criminal 
justice system. As Nelken (2010) argues discussions with key actors within the 
 criminal justice systems allows research to better understand and make sense of legal 
trends and observations. 
 
This is particularly important given the proliferation of negative imagery surrounding 
those who work in the legal profession (Posner, 2008; Mackenzie, 2005). As noted by 
Mackenzie (2005, 1) ‘judges are often portrayed as harsh, unfeeling and somehow 
distanced from the community in which they live. The reality, however, is far from 
the case’. In countering this populist image, Mackenzie’s (2005, 12) research, and 
indeed other research that draws on interviews with members of the judiciary, is 
important in terms of providing a ‘human face’ to judging and the sentencing process.  
 
The benefits of conducting interviews with members of the legal system to inform 
criminological research has also been recognised by government bodies, law reform 
commissions and parliament inquiries. These bodies regularly draw on the results of 
targeted consultative processes with legal practitioners and key stakeholders to inform 
discussion papers, final reports and the drafting of legislative reform (see, for 
example, Law Commission, 2003, 2005; Ministry of Justice, 2008; Sentencing 
Advisory Council, 2007, 2009; Victorian Law Reform Commission, 2004). As Davis 
(2005, 156) notes:  
 
Face to face consultations remain a key consultative strategy … Direct 
meetings allow the agency and those it consults to talk much more freely 
about the topics of interest; to explain and amplify their views or the reasons 
behind them; or to apply nuance where this is inevitably harder to do in 
 writing … Little is a valuable as an understanding of how the law and its 
institutions operate in practice.  
 
Reflecting on his experience as Law Commissioner for England and Wales, Martin 
Partington (2005, 139), adds that consultation with relevant stakeholders can be used 
to ‘fill gaps in knowledge by deliberately engaging with people or other agencies or 
groups with special knowledge or experience in he current operation of the law and 
how it might develop’.  
 
Interestingly, however, despite these recognised benefits consultation processes often 
stop with the publication of a Commission or Inquiry’s final report. Consequently, 
such consultations fails to examine how legal practitioners respond to the reforms 
introduced, what practitioners experience in their interactions with the law in the 
period immediately following the reform’s implementation and what effects the 
reforms have in practice from the perspectives of those charged with the daily 
operation of the law. These are vital areas of criminological inquiry, particularly in 
light of research that recognises the diverse impacts that the application of the law can 
have on marginalised and vulnerable populations, such as battered women and 
indigenous defendants (Sheehy, Stubbs & Tolmie, 2012a, 2012b; Stubbs & Tolmie, 
2008). Consequently, by conducting interviews with legal practitioners in the period 
following the implementation of law reform, criminological research can offer 
particularly valuable insights into the operation of the criminal court system in 
practice. This is vital research for governments to draw upon when seeking to conduct 
a review of reforms implemented after a set period of time (an evaluation process that 
 is often built in to the implementation of a law reform package and typically 
scheduled to occur five to ten years following the introduction of the reform package).  
 
Engagement with legal professionals following the implementation of law reform is 
also particularly important in light of an increasing body of research which recognises 
the dissonance between the intent of legislation and the actual application, 
interpretation and (in some cases) manipulation of that law in practice (Fitz-Gibbon, 
2013a, 2014; Flynn & Fitz-Gibbon, 2011; Quick & Wells, 2012). This is illustrated 
with reference to the recent operation of the new partial defence of loss of control in 
England and Wales. Implemented by the British Government in October 2010 this 
defence effectively replaced the controversial partial defence of provocation and was 
formulated to overcome the injustices that had arisen in its operation (Fitz-Gibbon, 
2013a, 2014). With this intent in mind, the new loss of control defence was drafted to 
include a specific provision that a defendant could not raise this partial defence, and 
evade a conviction for murder, where they had killed in response to allegations or an 
occurrence of sexual infidelity (Coroners and Justice Act 2009 s.55[6][c]). However, 
less than two years following the implementation of the loss of control defence, in a 
2012 decision this restriction was reinterpreted by the Court of Appeal in a way which 
has again open the English law of homicide up to manipulation by jealous and 
controlling men who kill their female intimate partners (Fitz-Gibbon, 2013a, 2014; 
Quick & Wells, 2012). Consequently, and as noted by Flynn and Fitz-Gibbon (2011, 
909) interviews with legal practitioners’ permits research to ‘capture the variation 
between what should happen according to internal policy and what does happen in 
practice’. This is an important outcome in light of the value of gaining an 
 understanding of the subtleties, nuances and varied interpretations of the law from 
those operating within it.   
 
Researching an ‘Open and Transparent’ System of Justice 
The value of interviews that transcend the barriers of the criminal justice system is 
also emphasised when considered in the context of the need for justice to be open and 
transparent. By their very nature Westminster criminal justice systems are based on 
principles of open and transparent justice. However, over the last 10 years several 
legal practices and decision-making processes have emerged that serve to threaten and 
undermine the transparency of the criminal justice system. This trend away from 
transparency represents a turn towards a system of justice where key decisions are 
made out of mind, sight and analysis of those outside the criminal justice system. 
Such a shift highlights the increasing importance of undertaking research with those 
working within the criminal justice system - research that can gain an insider 
perspective into an increasingly closed-off system.  
 
This trend away from open and transparent justice is evident in Western criminal 
justice systems, including Australia, the UK and United States where under the 
auspices of upholding national security and the need for increased efficiency, justice 
systems are increasingly adopting decision-making processes that occur outside of the 
‘open and transparent’ publicly accessible courtroom. A key example of this in 
respect to efficiency is plea bargaining. Plea bargaining involves the process whereby 
a negotiated resolution is achieved between the prosecution and the defence outside of 
the bounds of a ‘transparent’ courtroom (Bibas, 2006; Flynn, 2012). Through plea-
bargaining important decisions relating to culpability and the guilt or innocence of an 
 accused are decided ‘in private negotiating rooms and conference calls; [while] in-
court proceedings are mere formalities that confirm these decisions’ (Bibas, 2006, 
912). Consequently, as a researcher of the criminal court system it is increasingly 
difficult, if not impossible, to discern the motivations underpinning important legal 
decisions that occur behind closed doors, such as negotiated resolutions.  
 
This can, however, be countered with research involving interviews with legal 
practitioners, or indeed observational research is also valuable in this respect. By 
adopting such methods insight can be gained into what motivates a prosecutor to seek 
a negotiated resolution, why a defence counsel may advocate for their client to accept 
a ‘plea bargain’ and what benefits and limitations legal practitioners perceive that this 
has for the key parties involved. Such research has been conducted in Victoria 
examining the effects of plea-bargain on victims (see Flynn, 2012) and the use of plea 
bargaining in the post-law reform context (see Flynn & Fitz-Gibbon, 2011).   
 
More recently in the UK, the implementation of the Justice and Security Act 2013 
(UK) provides a clear example of decreasing transparency in criminal justice 
decision-making in the name of national security. Introduced in April 2013, the Act 
permits closed hearings (also referred to as ‘secret courts’) to be used in intelligence-
related cases (Bowcott, 2013; Zaiwalla, 2013). While the merits of individual legal 
practices, such as closed hearings and plea bargaining, are open to debate what is 
clear is that the gradual movement away from a system of open and transparent 
justice to secretive and closed-off decision making highlights the increasing powers 
bestowed upon those within the criminal court system and consequently, the apparent 
importance of research that engages with legal practitioners. More so than previously 
 such research is essential to ensuring that the application of the law in practice, its 
impacts and the experiences of those working within the court system are understood 
by legal scholars, considered in criminological research and scrutinised by those 
seeking to reform the system.  
 
Issues of Access 
Alongside recognition of the importance of attaining the views of those within the 
criminal justice system is a body of research by law and criminology scholars that 
considers the obstacles encountered when a researcher endeavours to access 
traditionally closed legal populations, such as members of the judiciary, legal counsel 
and policy representatives (Ashworth, 1995; Baldwin, 2008, Flynn, 2011; Mackenzie, 
2005). As Flynn (2011, 49) argues there is often a reluctance within adversarial 
criminal justice systems ‘to engage with outsiders, particularly those analysing legal 
conduct’. Acknowledgement of the difficulties that have traditionally arisen in 
academic pursuits to interview legal practitioners have often led to a stronger focus in 
criminology research on the experiences and views of the outsider or the ‘powerless’. 
As Richards (2011, p.68) describes criminological research has consequently tended 
to focus on ‘the views of those controlled by the criminal justice system rather than 
those who control it’.  
 
This is not to say that criminology and legal scholarship has been entirely unable to 
engage legal practitioners in research interviews, this has been done to varying 
degrees over the past three decades (see, for example, Bartels, 2009; Erez & Rogers, 
1999; Fionda, 1995; Fitz-Gibbon, 2012, 2013a, 2013b, 2014; Flynn, 2012; 
Mackenzie, 2005; Mulcahy, 1994; Washington, 1998). The importance of this body of 
  research as well as the difficulty of gaining access to participants is aptly captured by 
English Law Professor, Andrew Ashworth (1995, 263):  
 
Research into why judges and magistrates do what they do has long been 
advocated as a prerequisite of the successful development of sentencing 
policy, but sentencers in many countries seem to resist research. Apart from 
the irony that judges sometimes berate academics for not understanding 
practice when it is the judges who bar the way to research by means of 
observation and interview, the social importance of sentencing is a powerful 
argument in favour of careful research. More ought to be known about the 
motivation of judges and magistrates. Such knowledge would assist in the 
formation of sentencing policy. 
 
As such, while barriers may at times appear impenetrable, it is important that 
criminological inquiry continues to move between the legal ‘insider’ and ‘outsider’ 
given the significant benefit of research that elicits first hand accounts of the law’s 
operation. 
 
Recognition of the difficulties that researchers encounter when attempting to research 
the legal insider also highlights the importance of reflecting on research that has 
overcome these barriers. In conducting interviews on legal practitioner’s perceptions 
of the effects of homicide law reform in three criminal jurisdictions (Victoria, New 
South Wales and England) throughout 2010 and 2012 I encountered few ‘access’ 
barriers. In this respect, I undoubtedly benefited from the currency of the topic. Over 
the period of my interviews in all three jurisdictions – Victoria, NSW and England – 
 the specific government and/or law reform body were reconsidering, reviewing and 
were active in reforming the law of homicide. This provided a key ‘hook’ for legal 
practitioners to engage with the research which sought to provide inside accounts of 
how the law was operating in practice, what approaches to reform were favoured by 
legal practitioners and what effects of the reforms were evident or anticipated in 
practice. On reflection in successfully accessing over 100 legal practitioners over this 
three-year period it would appear that the interest of those working within the field to 
the focus of the research was essential in attaining access to target participants.  
 
In ‘enticing’ legal practitioners to engage with, and become activity involved in a 
research interview, I also sought to interview only practitioners who had direct 
experience with the law of homicide in period immediately prior to, during or 
following the reforms. This level of experience of all legal practitioners interviewed 
(whether in the role of judge, prosecutor or defence counsel) allowed an examination 
of homicide law reform to be informed by those most closely connected to its 
application. This method of participant selection also had the double benefit in that 
the richest interview data undoubtedly emerges from interviews with practitioners 
who are interested, engaged and invested in the very issue that is under study. Thus 
highlighting the value and importance of targeted participants in criminological 
research.  
 
Ethical Considerations when Interviewing the Powerful 
Conducting research interviews with the ‘powerful’ as opposed to the ‘powerless’ 
inevitably engenders less conversation about ethical dilemmas and perceived risk to 
the researcher. However, regardless of the status of the participant issues relating to 
 participant anonymity and confidentiality are important factors. While, Australian 
based criminological research has suggested that legal practitioners ‘may justifiably 
want their contribution [to the research] to be acknowledged’ (Richards, 2011, 73) the 
decision to name a participant or offer anonymity is an essential consideration in the 
design of any qualitative research interview and the subsequent publication of that 
data.  
 
Allowing a respondent confidentiality and anonymity has benefits in terms of the 
individual’s willingness to participate in the research and the freedom of discussion 
(Fitz-Gibbon, 2012, 2013b; Fitz-Gibbon & Pickering, 2012). As Fitz-Gibbon and 
Pickering (2012, 161) observe in their analysis of homicide law reform in Victoria by 
ensuring confidentiality to legal participants, the research ‘accessed a broader and 
more senior sample of legal stakeholders who have traditionally not contributed 
publicly to discussions about law reform or the operation of the law in practice’. 
However, these benefits must be weighed up against the limitations of not being able 
to list the calibre of legal practitioners that have engaged with the research. 
Additionally, a researcher may be faced with the prospect of having to omit valuable 
interview data that would identify the participant, such as a practitioner’s reflections 
on their involvement in a specific case.  
 
The Importance of Reflexivity when Interviewing the Powerful 
Even in research where confidentiality and anonymity has been granted to interview 
participants, a significant responsibility bestows the qualitative researcher who in 
disseminating their interview findings presents the views, perceptions and experiences 
of those working within the criminal justice system. At this point of the research, the 
 participant is at the behest of the researcher in trusting that the resulting analysis will 
not take their opinions out of context and will capture the sentiment and essence of 
their experiences. The responsibility of the researcher is captured in the reflections of 
Australian criminologist, Kelly Richards (2011, 73), who when analysing interviews 
with key legal stakeholders commented that:  
 
I quickly realised that my initial thoughts – that since the interview consisted 
of participants’ own words, they were ultimately responsible for what they 
said and therefore how they were portrayed in my research – were 
misguided. While interviews may consist of participants’ own words, they 
are constructed and constrained by the parameters of the interviewer’s 
research and the questions researchers ask.  
 
For this reason, reflexive practices are essential during the interview data analysis and 
dissemination phases of research that involves interviews with the powerful or, 
indeed, the powerless. Reflexivity is explained by Gobo (2011, 22) as:  
 
the self-aware analysis of the dynamics between researcher and participants, 
the critical capacity to make explicit the position assumed by the observer in 
the field, and the way in which the researcher’s positioning impacts on the 
research process.  
 
The value of using reflexive practices in criminological research has been noted in 
previous studies, particularly in relation to critical criminology and feminist 
criminology (Davies & Francis, 2011; Skinner, Hester & Malos, 2005; Stubbs, 2008). 
 While reflexively can be achieved through a range of divergent practices (Finlay, 
2002), within the context of this discussion the practice of intersubjective reflection is 
particularly useful. Finlay (2002, 215) defines this as a process whereby researchers 
‘explore the mutual meanings emerging within the research relationship’.  
 
Within the context of analysing interviews undertaken in Victoria, New South Wales 
and England on approaches to homicide law reform the need for reflexive analysis 
was particularly important given my own expressed views on the viability of 
divergent approaches favoured by several justice systems to reforming the law of 
provocation. This was particularly evident during the NSW interviews conducted in 
2012, where prior to the interview phase of the research I had given evidence and 
provided two submissions to the NSW Parliamentary Inquiry into the Operation of 
the Partial Defence of Provocation recommending abolition of the controversial 
partial defence.  While during the interviews I used open-ended questions to prompt 
legal practitioners from the NSW Supreme Court judiciary, Office of the Director of 
Public Prosecutions and Public Defender’s Office to discuss their own views on the 
operation of provocation, its viability as a partial defence to murder and preferences 
for its reform – it was still important during the analysis phase of the research to 
undertake intersubjective reflection to consider how knowledge of my own opinion on 
the topic of provocation (which undoubtedly several practitioners’ were aware of at 
the time of interview) may have influenced the responses elicited from those 
interviewed.  
 
Reflexivity is also important in terms of regaining your ‘outsider’ status following the 
interview phase of the research and critically analysing not only the extent to which 
 your role as an outside ‘researcher’ impacted upon the responses elicited from 
interview participants but also how any of your own assumptions, beliefs and biases 
may have inadvertently influenced the direction of interview discussions and the 
opinions expressed by participants (Skinner, Hester & Malos, 2005). In this respect, it 
is naïve to consider that when one is interviewing the ‘powerful’ they do not exert 
some influence over the direction, emphasis or opinions elicited during a semi-
structured or open-ended interview. As noted by Davies and Francis (2011, 279) a 
‘vital’ part of the research process involves an analysis of the ‘factors which have 
contributed to the social production of knowledge’.  
 
Conclusion 
While significant barriers confront qualitative researchers who seek to give voice to 
the perspectives and experiences of those working within the criminal justice system, 
the returns for those who gain access are high. At a time when academia is 
increasingly recognising the importance of policy application and the transfer of 
research into practice, interviews with legal practitioners provide an important 
opportunity for criminologists to validate and support research findings with the 
experiences of those working within the field. In the context of homicide law reform, 
the dissemination of research that has engaged the experiences of those within the 
courtroom is essential to providing illustrative and practitioner ‘road tested’ analyses 
of the effects of homicide law reform in practice. This has clear value in terms of 
contributing knowledge to the administration, management and reform of the criminal 
justice system but also in terms of illuminating the practices, experiences and 
perceptions of those operating within the criminal justice system while critically 
analysing the influential role of the legal ‘insider’.  
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